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A BOARD OF ASSOCIATE EDITORS. 








Through the kindness of Mr. Thomas 
W. Shelton of Norfolk, Va., there has been 
organized a Board of Associate [:ditors of 
the Centra, Law Journat. This Board 
will serve at least one year, and will have 
one purpose in view: to direct the thought 
of the profession from time to time on im- 
portant legal and constitutional questions 
arising during the period of reconstruction. 
The personnel of the Board is as follows: 

THomas W. SHELTON, 
Norfolk, Va. 

Chairman Committee on Uniform Judicial 
Procedure American Bar Association. 
WaLreR GEORGE SMITH, 
Philadelphia, Pa. 

Former President American Bar Associa- 
tion. 

ANDREW A. [SRUCE, 
Minneapolis, Minn. 

Professor of Law, University of Minnesota. 
W. A. BLoun’, 

Pensacola, Fla. 

President Conference of Commissioners on 

Uniform State Laws. " 
N. T. GUERNSEY, 
New York, N. Y. 
Chairman Public Utilities Section, Ameri- 
can Bar Association. 
W.H. H. Piatt, 
Kansas City, Mo. 
President Commercial Law 
America. 


League of 


The first contribution of this Board was 
the editorial article of Mr. Shelton, in last 
week’s issue, on Taxing the Supreme Court, 
a Constitutional Heresy. Mr. Shelton’s ar- 
gument was timely and convincing. It has 
been sent to members of Congress, and will 
convey the remonstrance of the profession 
against this insidious encroachment of 
one branch of government on the other. 
Rousseau declared that the important fea- 
ture of the English and American Consti- 
tutions was in making distinct and co- 
ordinate the three departments of govern- 
ment—legislative, executive and judicial. 





There can be no doubt that in this separa- 
tion of the powers of government is to 
be found the guarantee of the perpetuity 
of a republican form of government. 

The men who have so kindly consented 
to favor our readers from time to time with 
brief expressions of opinion on matters 
of current legal interest, are thoroughly 
representative of all branches of the pro- 
fession. 

What they will have to say on some of 
the serious problems ahead of the nation 
will assist our readers in discharging the 
obligations of leadership, which fall heavier 
on lawyers than on any other class of our 
citizenship. 





IS A FERRY A PUBLIC HIGHWAY? 


At common law a ferry was a franchise 
and a franchise at common law was an in- 
corporeal hereditament usually attached to 
land. In fact, Tiffany in his work on Real 
Property (p. 10) says that “whatever may 
he the nature of franchises at the present 
day, in former times in England they were 
always exercisable within the limits of lands 
held by their owners, or at least were exer- 
cisable at a particular place or within cer- 
tain territorial limits, and, accordingly, with 
other things of an incorporeal nature, were 
regarded as in the nature of land.” 

Under this definition a ferry was a right 
given some riparian owner to operate a 
boat across a navigable water from his own 
shore line. It still seems to be the rule 
in some states that a ferry franchise can be 
granted only to a riparian proprietor. In 
that case it is an incorporeal hereditament 
capable of grant, devise or descent. (Haynes 
v. Wells, 26 Ark. 464; Trustees v. Boon, 
2 J. J. Marsh. (Ky.) 224; Lewis v. Gaines- 
ville, Y Ala. 85.) 

Ordinarily, at the present day, franchises 
are granted to persons or corporations to 
use public property for quasi public pur- 
poses on certain conditions and for a def- 
inite term of years. Under such conditions 
they can hardly be said to be more than 
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personal property rights. On this point Mr. 
Tiffany,in his work on Real Property (p. 
12) properly observes that “when granted 
only for a limited number of years, as is 
the custom in this country at the present 
day, franchises cannot be regarded as here- 
ditaments, or ‘real’ things in any way, they 
lacking the element of perpetuity necessary 
for this purpose.” See Lippencott v. Al- 
lander, 27 Iowa 460, where it was held that 
a ferry franchise granted for a definite num- 
ber of years passed to the personal repre- 
sentatives of the grantee. 

Is it possible under these conditions that 
a franchise to operate a ferry for a definite 
number of years can be considered in any 
sense as an interest in land or even as a 
“public highway ?” 

This was the question that confronted 
the Supreme Court of California in the 
case of Menzel Estate v. City of Redding, 
174 Pac. Rep. 48. ‘The plaintiff was the 
assignee of the grantee of a frafichise by 
the supervisor of Shasta County to operate 
a ferry over the Sacramento river for a 
term of twenty years. The city of Redding, 
from which point the ferry operated, built 
a bridge between the places where the 
ferry operated and in doing so, not only 
destroyed the business but injured some of 
the property of the ferry. In an action for 
damages against the city a defense set up 
by the city that a former franchise for a 
ferry at this point having been abandoned, 
the subsequent grant was improper under a 
provision in the “Highway” Code of Cali- 
fornia without a finding by the county su- 
pervisors that “the expense of maintaining 
such public highway as a free public high- 
way is too great to justify the county in so 
operating or maintaining it.” In other 
words, defendant sought to classify a ferry 
with a public highway and make it subject 
to certain local highway regulations. It ap- 
peared that the franchise granted to plain- 
tiff’s grantee was a second franchise over 
the river at this point, the first one having 
been abandoned. ‘This abandonment, de- 
fendants contended, made the ferry a free 
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public highway which the county could not 
grant to private parties without the special 
finding set forth above. 

The Supreme Court of California, while 
inclining to the view that a ferry under 
such conditions was not a public highway, 
was not fully convinced of its position 
but held that “if it should be conceded that 
ferries come under the designation of ‘pub- 
lic highways’ this ferry was never made by 
abandonment a free public highway.” We 
believe the court would have done better 
to rest its decision firmly on the ground 
that a ferry is not a public highway. 

It is true that there are authorities which 
carelessly refer to ferries as public high- 
ways (19 Cyc. 493; Vallejo Ferry Co. v. 
Club, 165 Cal. 255). But in most of the 
cases it will be found that the courts merely 
say that a ferry is a “connecting link” to 
join two highways. The ferry itself, so far 
as it is disconnected with any right of ri- 
parian ownership of land is merely a “li- 
cense” to operate a boat from one bank of a 
stream to another. ‘There is no property 
in the land granted and no improvement of 
the public domain is intended. ‘The bosom 
of the river is not changed and the 
only passage afforded is on the boat of the 
ferry owner, which on abandonment of the 
franchise cannot he said to have become 
public property. In fact, the ferry boat 
is in the same category as the rolling stock 
of a street railroad. Outside of this strict- 
ly personal property belonging to the own- 
er of the ferry, there is no “road” or “high- 
way” across the waters that could be said 
to have reverted to the public on abandon- 
ment of the franchise. 

In this country franchises to operate a 
ferry are granted by the legislature or un- 
der legislative authority, and unless the fran- 
chise stipulates for an exclusive right, the 
franchise does not constitute a monopoly 
at least as against a further grant of the 
legislature to a rival ferry or a bridge. 
Snidow v. Board of Supervisors, 96 S. E. 
Rep. 810. In this comparatively recent 
case the court held that the legislature 
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could grant authority to a city to build a 
bridge at a point where previously a right 
to operate a ferry had been granted and 
that if the original grant was not exclusive, 
no property right was infringed by the sub- 
sequent grant. 

On the other hand, if the rival bridge or 
ferry company operates without legislative 
authority, the prior right of the owner of 
the ferry franchise is sufficient basis for 
a suit to recover damages for loss of busi- 
ness and for diminishing the value of the 
franchise. (Smith v. Harkins, 38 N. C. 
613, 44 Am. Dec. 83; Norris v. Farmers 
etc. Co., 6 Cal. 590, 65 Am. Dec. 535.) 
Under the American doctrine the franchise 
for the ferry or bridge first established is 
held to be an exclusive franchise against 
all others not acting under legislative au- 
thority. In Mason vy. Harper’s Ferry 
Bridge Co., 17 W. Va. 396, it was held that 
a rival bridge company was compelled to 
pay damages for diverting tolls from a 
previously established ferry near by; but 
this holding was made on the ground that, 
although the bridge company acted also un- 
der legislative authority under its charter 
franchise, such charter, pursuant to the stat- 
utes of West Virginia on the subject, was 
conditioned upon its paying damages of 
that character. A. H.R. 








NOTES OF IMPORTANT DECISIONS. 





INSTRUCTIONS TO JURY—SHOULD PRE- 
SENT THEORY OF CASE RATHER THAN DE- 
CLARE GENERAL PRINCIPLES OF LAW— 
The purpose of giving instructions is often 
lost sight of. In giving them a court is not 
conducting a law school for the benefit of the 
jury but simply putting in the form of a re- 
cipe, as it were, the list of ingredients neces- 
sary to-be found and used in making up a 
verdict. Courts are frequently badgered by in- 
dustrious attorneys into giving many instruc- 
tions unnecessary to the cause, simply be- 
cause they hesitate to reject an instruction 
which announces a correct principle of law, 
even though convinced that it is unnecessary 
to the jury to consider in reaching a conclusion 
on the facts. 





These observations are called forth by the 
common sense view of the Supreme Court 
of California in the case of Hanton v. Pacific 
Electric Ry. Co., 174 Pac. Rep. 61, where the 
court upholds an instruction which, on its 
face, was incorrect as a general principle of 
the law. The instruction was as follows: 


“If plaintiff attempted to board a moving car 
and was injured as a direct or proximate con- 
sequence thereof, then he was guilty of con- 
tributory negligence and cannot recover here- 
im.” 

Plaintiff brought his action on the theory 
that plaintiff was injured by defendant negli- 
gently starting his car, after plaintiff had 
boarded it. Defendent set up contributory 
negligence of the plaintiff in boarding the 
car while it was.in motion. From a verdict 
in favor of defendant plaintiff appealed, al- 
leging error in the instruction above set forth. 

The objection which appellant had to the 
instruction was that it should contain the word 
“negligently” before the word attempted, argu- 
ing very properly, as a matter of law, that the 
attempt to board a moving car is not con- 
tributory negligence per se, that an ordinarily 
prudent person might attempt to board a 
slowly moving train, and it would be for the 
jury to determine from all the circumstances 
whether it was contributory negligence or not. 
To this argument the court replied: 


“We have no fault to find with the conten- 
tion of appellant as a proposition of law, but 
the instruction as appellant claims it should 
have been given was not warranted either 
under his complaint or the case as made. In- 
structions are properly addressed to the theory 
of the case as pleaded and made. Plaintiff 
did not allege in his complaint that with due 
care and caution he attempted to board a mov- 
ing train and for some alleged reason was in- 
jured through the negligence of defendant. 
Plaintiff specifically alleged as his cause of ac- 
tion that he attempted, as a passenger, to 
board a standing car of defendant, and that 
when he had partially done so the car was 
negligently started forward, and he was thrown 
from it and injured. The defense of the de- 
fendant was that plaintiff attempted to board 
a moving car and fell while making the at- 
tempt. The entire evidence in the case was 
addressed to this issue, and the instruction 
complained of was properly addressed to this 
issue. Plaintiff, having alleged that the car 
was standing still and that defendant negli- 
gently started up while he was boarding it, 
would not have been permitted to prove that 
in fact the car was moving when he attempted 
to board it, because to do this would be to 
permit him to sue on one theory and recover 
on another. Necessarily, if the car was mov- 
ing when he tried to board it, this disproved 
the allegation of the complaint that it was 
standing still, and swept away the only al- 
leged negligence upon which the cause of ac- 
tion of plaintiff was predicated. Neither th« 
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pleading nor the evidence warranted instruct- 
ing the jury as plaintiff contends it should 
have been, but on the contrary, the instruc- 
tion that was given was entirely proper under 
both. Chicago City R. R. v. Gates, 135 Ill. 
App. 180; Peterson v. Metropolitan St. Ry Co., 
211 Mo. 498, 111 S. W. 37; Patterson v. West- 
chester Electric Ry. Co., 26 App. Div. 366, 49 
N. Y. Supp. 796; Haralson y. San Antonio 
Traction Co., 53 Tex. Civ. App. 253, 115 S. W. 
876.” 





ALIENS—SUITS AIGAINST ALIEN ENE- 
MIES TO BE HELD IN STATU QUO UNTIL 
PEACE IS DECLARED.—The United States 
Supreme Court has held that while suit may 
be filed against alien enemies and security for 
debts obtained by attachment, that nevertheless, 
such suits must be held in abeyance until 
peace is declared so that defendant may have 
opportunity properly to defend his case. Watts, 
Watts & Co. v. Unione Austriaca Di Navi- 
gazione, 39 Sup. Ct. Rep. 1. 

In this case plaintiffs, a British corporation, 
sued the defendant, an Austrian corporation, 
in the United States District Court for the 
Eastern District of New York. Jurisdiction 
was secured by attachment of one of defend- 
ant’s steamers in New York harbor. The 
claim was for coal furnished to one of de- 
fendant’s steamers at Algiers, and was set- 
tled for by draft on London, which was pro- 
tested for fT imyment. The transaction oc- 
curred before England's declaration of war on 
Austria; payment of draft was sought after 
the war was declared on Aug. 12, 1914. Suit 
was then filed in New York on Aug. 24, 1914. 

The District Court dismissed the attachment 
on the ground that the law of Geat Britain 
and Austria “forbids a payment by one bel- 
ligerent subject to his enemy during the con- 
tinuance of the war.” The libelant contended 
that performance of the contract by respond- 
ent—that is payment of the debt due—was 
legal at the place of performance (London), 
and that the enforcement of strictly legal 
rights by our courts would not infringe the 
attitude of impartiality which underlies neutral- 
ity. On appeal the United States Circuit 
Court of Appeals (2nd Cir.) affirmed the judg- 
ment of the district court. On certiorari to 
the Supreme Court, it was held, that a suit 
against alien enemies could be brought in our 
courts to enforce strictly legal rights and the 
District Court was reversed. The Court further 
held, however,.that since, in the meantime, our 
country had also declared war on Austria, the 
proceeding would be kept in court and plain- 
tiff’s security by attachment preserved until 
peace is declared. Justice Brandeis, speaking 
for the court, said: 





“Since the certiorari was granted, the rela- 
tion of the parties to the court has changed 
radically. Then, as earlier, the proceeding 
was one between alien belligerents in a court 
of a neutral nation. Now, it is a suit by one 
belligerent in a court of a co-belligerent against 
a common enemy. A suit may be brought in 
our courts against an alien enemy. McVeigh 
v. United States, 11 Wall. 259, 267, 20 L. Ed. 
80. See also Dorsey v. Kyle, 30 Md. 512, 96 
Am. Dec. 617. -If the libel had been filed under 
existing circumstances, security for the claim 
being obtained by attachment, probably no 
American court would, in the exercise of dis- 
cretion, dismiss it and thus deprive the libelant 
not only of its security, but perhaps of all 
possibility of ever obtaining satisfaction. Un- 
der existing circumstances dismissal of the 
libe! is not consistent with the demands of 
justice.” 

This declaration is clearly the law, both of 
England and America, and it is hard to see 
wherein the District Court was misled. It is 
true that under what is known as the Non- 
Intercourse Acts and our own Trading With 
the Enemy Act, there can be no intercourse 
between alien enemies; It is also true that 
an alien labors under such a disability that he 
cannot sue in our courts. (Mumford v. Mum- 
ford, 1 Gall. (U. S.) 366; Zucharie v. Godfrey, 
50 Ill. 186, 99 Am. Dec. 506; Johnson vy. Thir- 
teen Bales of Goods, 2 Paine (U. S.) 639.) This 
is on grounds of public policy to prevent 
money and property reaching the enemy 
through the result of such proceedings, but 
this does not prevent a suit against an alien 
enemy, especially a suit in rem. In 30 Ameri- 
ean and English Ency. (2nd Ed.) p. 10, it is 
said: 

“The existence of war does not have the ef- 
fect of depriving a creditor of proceéding in 
rem for the collection of a debt from a debtor 
who is in the enemy’s country, and notice may 
be had by order of publication.” 


The Supreme Court in the instant case 
holds that while the rights of plaintiff in such 
cases will be preserved, the interests of 
an alien enemy will also be protected to the 
extent of deferring on the claim until he 
is free to properly defend it. On this point 
Justice Brandeis said: 


“The respondent, although an alien enemy, 
is, of course, entitled to defend before a judg- 
ment should be entered. McVeigh v. United 
States, supra. See also Windsor v. McVeigh, 
93 U. S. 274, 280, 23 L. Ed. 914; Hovey v. El- 
liott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 
215. It is now represented by counsel. But 
intercourse is prohibited by law between sub- 
jects of Austria-Hungary outside the United 
States and persons in the United States. Trad- 
ing with the Enemy Act of October 6, 1917, c. 
106, § 3 (ce), 40 Stat. 412, Public—No. 91—65th 
Congress. And we take notice of the fact 
that free intercourse between residents of the 
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two countries has been also physically impos- 
sible. - 

“Under these circumstances, we are of 
opinion that the decree dismissing the libel 
should be set aside and the case remanded 
to the District Court for further proceedings, 
but that no action should be taken there (ex- 
cept such, if any, as may be required to pre- 
serve the security and the rights of the par- 
ties in statu quo) until, by reason of the res- 
toration of peace between the United States 
and Austria-Hungary, or otherwise, it may be- 
come possible for the respondent to present 
its defense adequately.” 

Compare the Kaiser Wilhelm II, 246 Fed. 
786, L. R. A. (1918 C.) 795; Robinson & Co. 
vy. Continental Insurance Co., (1915) I K. B. 


155. 





SCHOOLS AND SCHOOL DISTRICTS— 
RATABLE DEDUCTIONS FROM TEACHERS’ 
PAY FOR ABSENCE.—Some judges find that 
the “rule of three” still bothers them and 
that “division drives them mad.” Perhaps it is 
not right to require judges to be mathema- 
ticians but such is the broad versatility demand- 
ed of lawyers. This fact is illustrated by 
the case of Gluckman y. Board of Education 
of New York, 167 N. Y. Supp. 1075, where 
the lower Court stumbled over the term “rat- 
able deduction.” 

The N. Y. city charter required that em- 
ployees who absented themselves without excuse 
should have their pay reduced by “ratable de- 
ductions.”” A school teacher being absent 11 
school days and there being 25 school days in 
a month, the school board deducted 11/25 of 
the teacher’s salary. The plaintiff showed 
her ignorance of the principles of percentage 
by suing the school board for a larger per- 
centage of her salary and the Municipal Court 
of New York covered itself and the legal 
profession with ignominy by holding that the 
school board did not know how to figure percen- 
tage but should have taken the entire yearly 
salary, divided that amount by 365 and multi- 
plied the quotient by 11 and would then have 
arrived at the right answer. The school board 
believing that it knew more avout the subject of 
percentage than a municipal court judge, ap- 
pealed the case and successfully convinced the 
Supreme Court that its first answer was right 
and that the lower court was wrong. The 
Supreme Court proves the answer of the school 
board to the problem to be correct by the 
familiar resort of “working it backwards,” or, 
in other words, assuming a given principle to 
be right to show its correctness by applying it 
to an assumed state of facts. Here was the 
court’s clincher: 


“If a teacher was absent without leave for 
the entire school year, only about 195/365 of 





her annual salary could be deducted, as there 
are only about 195 actual school days in any 
calendar year, and, on the theory of this judg- 
ment, she would receive about $560 for no 
work at all, and there would only be deducted 
from her salary about. $640, which is not a 
ratable deduction.” 








RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS. 





QUESTION No. 159. 

Relation to Client, Relation to Third Person, 
Employment—Attorney'’s acceptance of employ- 
ment from his client's judgment debtor, to en- 
force latter’s rights against third person dis- 
closed in supplementary proceedings in behalf 
of client as judgment creditor; Not disapproved. 

(a) May an attorney for a judgment cred- 
itor, with consent of the latter, properly accept 
employment from the judgment debtor, to prose- 
cute for the judgment debtor a right of action 
against a third person, the existence of which 
the attorney has learned in the course of an 
examination of the judgment debtor in sup- 
plementary proceedings upon the judgment con- 
ducted by the attorney in behalf of the judg- 
ment creditor? 

(b) Would it modify the answer if the 
existence of the right of action in favor of 
the judgment debtor had been negatived under 
oath ‘of the third party under examination in 
supplementary proceedings, such examination 
preceding that of the judgment debtor? 

ANSWER No. 159. 

In the opinion of the Committee: 

(a) <An attorney may properly act as sug- 
gested in the question. The objection of “in- 
consistent employment” is obviated by the cred- 
itor’s consent, and the debtor’s employment 
of the attorney with knowledge of the attorney’s 
relation to the creditor. The Committee does 
not intend this answer to cover any case of 
special circumstances, either existing at the 
time of the employment, or later arising, in 
which the interests or duties of the judgment 
debtor, for the protection of himself or of 
others. (e. g. creditors with equal or prefer- 
ential rights) may require that the debtor 
should have independent counsel. (Cf. Ques- 
tion and Answer No. 129.) 

(b) It is immaterial whether or not the 
right of action has been denied under oath 
by the party against whom it is to be as- 
serted. 
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Question No. 160. 


Attorney, Judgment—Purchase of judgment by 
attorney for purposes of enforcement.—Disap- 
proved. 

In the opinion of the Committee, is it im- 
proper professional conduct for an attorney to 
purchase for less than its face value a judgment 
and prosecute any action or proceeding for its 
recovery? 

ANSWER No. 160. 

In answering this question, the Committee ex- 
cludes those cases where the lawyer’s client is a 
party to the judgment (into which cases other 
considerations enter), and assumes that the ques- 
tion relates to the purchase of a judgment be- 
tween strangers, with intent to prosecute an ac- 
tion or proceeding for its collection. Whether 
or not the transaction is a violation of Section 
274 of the New York Penal Law (a question 
of law upon which this Committee does not 
pass), the Committee is of opinion that such pur- 
chase is improper because it is obnoxious to the 
public policy which is evidenced by that statute. 
And, as a practice, such purchases would be in- 
consistent with the essential dignity of the pro- 
fession. 

Question No. 161. 

Name, Fees—Continuation of firm name in- 
cluding name of deceased partner ;—not improper, 
where not unlawful; dividing compensation with 
his widow and children—conditions indicated. 

A and B are law partners. A dies. B con- 
tinues to conduct the practice of the former part- 
nership in the firm name. Is there any ethical 
impropriety in paying to A’s widow and children 
(they performing no services of any kind) a 
certain proportion of the fees earned in profes- 
sional employment carried on by B after the 
death of his former partner 

(a) where the employment comes to the sur- 
viving partner after the death of A; 

(b) where the employment came to the firm 
prior to the death of A and the services are 
continued after the death by B? 


ANSWER No. 161. 


In the opinion of the Committee, so long as 
the payment is a gratuity it is not open to criti- 
cism; but if it is made a matter of contract, it 
is an improper division of fees for services 
rendered by the firm after the death of the part- 
ner. It is not improper to account to the widow 
and children for a portion of the fees earned 
during the partnership, whether as a gratuity or 
pursuant to the contract of partnership. 

The continuation of the firm name (where not 
unlawful), is not professionally improper. (See 
Question and Answer No. 67.) 





FEDERAL CONTROL OF RAIL- 
ROADS AS AFFECTING THE 
LIABILITY OF CARRIERS FOR 
FAILURE TO DELIVER 
PROMPTLY LIVE STOCK. 


Many lawyers are confused about the 
status of railroads under federal control, 
especially with respect to their liability for 
damages and the right to bring suit to re- 
cover for such damages. Recently we re- 
ceived a letter from Mr. Frank D. Bangs, a 
subscriber to the Central Law Journal, at 
Rapid City, S. D., to this effect: 

“Will you kindly advise whether any 
articles have been published recently bear- 
ing upon the effect of government control 
on the liability of common carriers for fail- 
ure to promptly deliver live stock. I have 
in mind a case where such liability would 
be clear, were it not for the fact that the 
road at that time was under government 
control, and I am interested to know to 
what extent, if any, this fact would exempt 
the company from what would otherwise 
be a clear liability.” 

In order to have a reply for our sub- 
scriber which would interest and _ benefit 
him, we took the matter up with Mr. Edgar 
Watkins of Atlanta, Ga., author of Wat- 
kins on Shippers and Carriers, whose book 
has had a large sale, and who has given 
much time and thought to this question. 
Mr. Watkins promptly replied, as follows: 

The liability of common carriers of live 
stock for unreasonable delays in transpor- 
tation is determinable by the well-known 
general principles of the common law, but 
the application of such principles is some- 
times difficult. 


MR. WATKINS’ REPLY. 


Some states, that this application might 


be more easily made, passed statutes fixing 
the rate of speed for such transportation. 
These statutes have been held valid.* Con- 
gress has legislated requiring that live 
stock, in course of transportation, be fed 
and rested at stated periods.’ 


(1) Watkins, Shippers and Carriers, Sec. 20. 
(2) Id. Sections 481-485. 
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The Federal control of railroads has not 
changed these common law and statutory 
duties and liabilities. . 

The President, as a war measure, and 
giving as his authority Section one of an 
Act of Congress approved August 26, 1916, 
on December 28, 1917, took possession and 
assumed control 

“Of each and every system of transpor- 
tation and the appurtenances thereof with- 
in the boundaries of the continental United 
States.” 

Congress by Act of March 21, 1918, pre- 
scribed the terms of this control. Subse- 
quently contracts were entered into between 
the Director General of Railroads, who had 
been designated as the Agent of the Fed- 
eral Government, and certain of the trans- 
portation systems. These contracts, how- 
ever, were such, and could only be such as 
the statute authorized. 

Section 10 of the Act of March 21, 1918, 
provides : 

“Carriers, while under Federal control, 
shall be subject to all laws and liabilities 
as common carriers, whether arising under 
State or Federal laws or at common law, 
except in so far as may be consistent with 
the provisions of this Act or any other act 
applicable to such Federal control or with 
any order of the President. Actions at law 
or suits in equity may be brought by and 
against such carriers and judgments ren- 
dered as now provided by law; and in 
any action at law or suit in equity against 
the carrier, no defense shall be made there- 
to upon the ground that the carrier is an 
instrumentality or agency of the Federal 
Government.” 

The purpose of Federal control was the 
promotion of the enterprise of war; and, in 
his proclamation of December 26, 1917, 
the President says that the systems of trans- 
portation are to be utilized— 

“For the transfer and transportation of 
troops, war material and equipment, to the 
exclusion, so far as may be necessary, of 
all other traffic.” 





Preference to military traffic was author- 
ized prior to the date of this proclamation.* 

It follows that if delays in transporting 
and delivering live stock result from the 
necessity of giving preference to military 
traffic, there would be no liability on the 
part of the carrier. This is true whether 
or not Federal control exists ; and that con- 
trol made effective by the Act of March 
21, 1918, neither lessens nor affects the com- 
mon law liability of carriers for a failure 
promptly to transport and deliver. 

The Director General has prescribed 
certain rules as to venue, and the Act itself 
provides: 

“But no process, mesne or final, shall 
be levied against any property under such 
Federal control.” 

These but affect the remedy and in no 
way limit the right. 


Epcar WATKINS. 
Atlanta, Ga. 


(3) Id. Sec 36. 








THE LEAGUE OF NATIONS.* 
By Viscount Grey, K. C. 





There are projects that exist in a shad- 
owy form in an atmosphere of tepid ideal- 
ism, admired by those who see that if possi- 
ble they would be desirable. From time to 
time an attempt is made to embody them in 
material form and make them of practical 
use in national or international politics. It 
is then discovered that what appeared as an 
ideal to be wholly desirable and amiable 
cannot be of practical use, unless we are 
ready to subject ourselves to some limita- 
tions or discipline that may be inconvenient, 
and unless we are prepared to overcome 
some difficulties that were not at first sight 
apparent. The ideal is found to have in 
fact a stern and disagreeable as well as an 
easy and amiable side to it. Thereupon a 
storm beats against it; those who never 
thought it desirable—for there are intel- 

*This is a revision of an address delivered 
May 11, 1918, by one of the leaders of English 


thought. The subject is one of great importance 
at the present time.—Editor. 
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lects to which most ideals seem dangerous 
and temperaments to which they are of- 
fensive—and who had previously treated it 
only with contempt in the abstract, offer the 
fiercest opposition to it as a practical pro- 
posal ; many of its supporters are paralyzed 
by the difficult aspects of it, which they had 
not previously considered, and the project 
recedes again into the region of shadows or 
abstract resolutions. 

This, or something like this, has hitherto 
been the history of the ideal that has now 
become associated with the phrase “A 
League of Nations” ; but it does not follow 
that the history of this or of other ideals 
will be the same after the war as before it. 
There is more at stake in this war than the 
existence of individual States or Empires, 
or the fate of a Continent; the whole of 
modern civilization is at stake, and whether 
it will perish and be submerged, as has 
happened to previous civilizations of older 
types, or whether it will live and progress, 
depends upon whether the nations engaged 
in this war, and even those that are on- 
lookers, learn the lessons that the experi- 
ence of the war may teach them. It must 
be with nations as with individuals; in the 
great trials of life they must become better 
or worse—they cannot stand still. They 
must learn and profit by experience and rise 
to greater heights, or else sink lower and 
drop eventually into the abyss. And this 
war is the greatest trial of which there is 
any record in history. If the war does not 
teach mankind new lessons that will so 
dominate the thought and feeling of those 
who survive it, and those who succeed the 
survivors, as to make new things possible, 
then the war will be the greatest catastrophe 
as well as the most grievous trial and suf- 
fering of which mankind has any record. 

Therefore, it does not follow that a 
League of Nations to secure the peace of 
the world will remain impossible because it 
has not been possible hitherto, and I pro- 
pose in this paper to consider shortly, to 
state rather than to examine (for it would 
take a long time to examine thoroughly), 





the conditions that have not been present 
before and that are present now, or may 
soon be present, and that are essential if 
the League of Nations is to become effec- 
tive. These conditions appear to me to be 
as follows: 

1. The idea must be adopted with earn- 
estness and conviction by the [xecutive 
Heads of States. It must become an es- 
sential part of their practical policy, one 
of their chief reasons for being or con- 
tinuing to be responsible for the policy of 
their States. They must not adopt it only 
to render lip service to other persons, whom 
it is inconvenient or ungracious to displease. 
They must lead, and not follow ; they must 
compel if necessary, and not be compelled. 

This condition was not present before the 
war ; to what extent is it present now? It 
is not possible to answer this question fully, 
but it can be answered certainly and af- 
firmatively as regards President Wilson, 
the Executive Head of the United States, 
and this alone is sufficient to give new life 
and purpose to the idea of a League of Na- 
tions. President Wilson and his country 
have had in this matter the great advantage 
of having been for more than two years and 
a half, before April, 1917, able to observe 
the war as neutrals, free from the intense 
anxiety and effort that absorb all the 
thought and energy of belligerents. They 
were able not only to observe, but to reflect 
and to draw conclusions. One of the con- 
clusions has been that, if the world of which 
they form an important part is to be saved 
from what they consider disaster, they must 
enter the war against Germany; another 
has been that, if national liberty and peace 
are to be secure in future, there must be a 
League of Nations to secure them. It must 
not be supposed from this that the Govern- 
ments of the Allies are less ready to draw, 
or have not already drawn, the same con- 
clusion from the experience of the war; but 
their countries have been at war all the time. 
They have been fighting, it is true, for the 
same ideal of national and human liberty as 
the United States, but fighting also for the 
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immediate preservation of national exist- 
ence in Europe, and all their thought and 
energy have been concentrated upon resist- 
ance to imminent peril. Nevertheless, in 
this country at any rate, the project of a 
League of Nations has met with widespread 
and cordial acceptance. On the other hand, 
the Military party in Germany are, and 
must remain, opposed to it; they resent any 
limitation upon the use of force by Ger- 
many as fatal to German interests, for they 
can conceive no development, and even no 
security, except one based solely upon force. 
Any other conception is fatal, and this ex- 
clusive conception is essential to the main- 
tenance of the power of the military party 
in Germany. As long, therefore, as this 
rule in Germany continues, Germany will 
oppose a League of Nations. Nothing will 
change this except a conviction in the Ger- 
man people that the use of force causes at 
least as much suffering to themselves as to 
others, and that security based upon law 
and treaty and a sense of mutual advantage 
is better than the risks, dangers, and suf- 
ferings of a will to supreme power and ef- 
forts to obtain it; and this conviction must 
so work upon them as to displace the mili- 
tary party and their policy and ideals from 
power in Germany. 

The situation, therefore, of this first con- 
dition essential to make the League of Na- 
tions practical may be summed up as fol- 
lows: It is present certainly as regards the 
Executive Head of the United States, 
which is potentially the strongest and actual- 
ly the least exhausted of all the belligerent 
States ; it either is or will at the end of the 
war be found to be present as regards the 
Governments of other countries fighting on 
the same side as the United States. Even 
among their enemies Austria has publicly 
shown a disposition to accept the proposal, 
and probably welcomes it genuinely though 
secretly as a safeguard for her future, not 


. only against old enemies, but against Prus- 


sian domination. 
All small States, belligerent or neutral, 
must naturally desire in their own interest 





everything that will safeguard small States 
as well as great from aggression and war. 

There rémains the opposition of Ger- 
many, where recent military success and the 
ascendancy of Prussian militarism have re- 
duced the advocates of anything but force 
Germany has to be convinced 
that force does not pay, that the aims and 
policy of her military rulers inflict intol- 
erable and also unnecessary suffering upon 
her ; and that when the world is free from 
the menace of these military rulers, with 
their sharp swords, shining armour, and 
mailed fists, Germany will find peaceful de- 
velopment assured and preferable to ex- 
pansion by war, and will realize that the 
condition of true security for one nation is 
a sense of security on the part of all nations. 
Till Germany feels this to be true, there can 
be no League of Nations in the sense in- 
tended by President Wilson. A League 
such as he desires must include Germany, 
and should include no nation that is not 
thoroughly convinced of the advantage and 
necessity of such a League, and is there- 
fore not prepared to make the efforts, and, 
if need be, the sacrifices necessary to main- 
tain it. 

2. The second condition essential to the 
foundation and maintenance of a League of 
Nations is that the Governments and 
Peoples of the States willing to found it un- 
derstand clearly that it will impose some 
limitation upon the national action of each, 
and may entail some inconvenient obliga- 
tion. ‘The smaller and weaker nations will 
have rights that must be respected and up- 
held by the League. The stronger nations 
must forego the right to make their inter- 
ests prevail against the weaker by force; 
and all the States must forego the right in 
any dispute to resort to force before other 
methods of settlement by conference, con- 
ciliation, or, if need be, arbitration, have 
been tried. This is the limitation. 

The obligation is that if any nation will 
not observe this limitation upon its national 
action; if it breaks the agreement which is 
the basis of the League, rejects all peaceful 


to silence. 
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methods of settlement and resorts to force, 
the other nations must one and all use their 
combined force against it. The economic 
pressure that such a League could use 
would in itself be very powerful, and the 
action of some of the smaller States com- 
posing the League could perhaps not go be- 
yond economic pressure, but those States 
that have power must be ready to use all the 
force, economic, military, or naval, that 
they possess. It must be clearly under- 
stood and accepted that defection from or 
violation of the agreement by one or more 
States does not absolve all or any of the 
others from the obligation to enforce the 
agreement. 

Anything less than this is of no value. 
How worthless it may be can be seen by 
reading the debate in the House of Lords 
in 1867 upon the Treaty guaranteeing the 
neutrality of Luxemburg. It was there ex- 
plained that we entered only into a collec- 
tive guarantee; by this it was apparently 
meant that if any one of the guaranteeing 
Powers violated the neutrality of Luxem- 
burg, or even if any one of them declined to 
take active steps to defend it, Great Britain 
and the other guarantors were thereby ab- 
solved from taking any action whatever. 
This was contrasted at the time with the 
Belgian Treaty, which entailed a separate 
guarantee. 

Hitherto the Nations of the world have 
made reserves in Arbitration or Concilia- 
tion agreements, showing that they were not 
prepared to accept the limitations upon na- 
tional action that are essential to secure an 
effective League of Nations. An exception 
is the Conciliation Treaty between Great 
Britain and the United States negotiated 
before the war, but the statement made 
above is generally true. 

The Nations have also carefully ab- 
stained from undertaking any obligation to 
use force to uphold the benevolent rules and 
agreements of general application that have 
been recorded at Hague Conferences ; such 
obligation has been confined to local objects 
like the Neutrality of Belgium or to al- 





liances between particular Powers made to 
protect or serve their special interests. 

Are the Nations of the world prepared 
now, or will they be ready after this war, to 
look steadily and clearly at this aspect of 
the League of Nations, at the limitations 
and obligations that it will impose, ana to 
say whole-hearted and convinced as they 
have never been before, “We will accept 
and undertake them’? 

Individuals in civilized States have long 
ago accepted an analogous limitation and 
obligation as regards disputes between indi- 
viduals ; these are settled by law, and any 
individual who, instead of appealing to law, 
resorts to force to give effect to what he 
considers his rights, finds himself at once 
opposed and restrained by the force of the 
State—that is, in democratic countries, by 
the combined force of the other individuals. 


And we not only accept this arrangement, ~ 


but uphold it as essential to prevent opprés- 


| sion of one by another, to secure each per- 


son in a quiet life, and to guarantee to each 
the greatest liberty that is consistent with 
the equal liberty of neighbours. That at any 
rate is part of the theory and object of 
democratic government, and if it is not 
perfectly attained most of the proposals for 
improving it look rather to increased than 
to diminished State control. 

But in less civilized parts of the world 
individuals have not reached the point of 
view from which this order of things seems 
desirable. There is a story of a native 
chief in Africa, who protested to a British 
official against having to pay any taxes. 
The British official explained, no doubt in 
the best modern manner, that these taxes 
were used to keep order in the country, 
with the result that men and women and 
the flocks and herds and possessions of 
every tribe were safe, and each could live 
in its own territory without fear or dis- 
turbance, and that the payment of taxes was 
for the good of all. The effect of this ex- 
planation was to make the chief very angry. 
Before the British came, he said, he could 
raid a neighbour, return with captives and 








XUM 











XUM 





Vo1. 87 


CENTRAL LAW JOUBNAL 427 








captures of alt sorts and be received in 
triumph by the women and the rest of his 
tribe when he returned. The need for pro- 
tecting his own tribe from similar raids he 
was willing to undertake himself. ‘Now,’ 
he said, “you come here and tell me that 
I ought to like to pay taxes to be prevented 
from doing this, and that makes me mad.” 

The analogy between States and individ- 
uals or groups of individuals is not perfect, 
but there is sufficient analogy to make it 
not quite irrelevant to ask whether after 
this war the view held by great States of 
the relations desirable between themselves 
will be that of the African chief or that of 
individuals in what we call civilized na- 
tions. Nothing but experience convinced 
individuals that law was better than an- 
archy to settle the relations between them- 
selves. And the sanction that maintains 
law is the application of force with the sup- 
port of the great majority of individuals be- 
hind it. Is it possible that the experience 
of this war will produce a settled opinion of 
the same sort to regulate the relations of 
States with each other and safeguard the 
world from war, which is in fact anarchy ? 

What does the experience of this war 
amount to? Our minds cannot grasp it all. 
Thought is crushed by the accumulated suf- 
fering that the war has caused and is still 
causing. We cannot utter all that we feel, 
and if it were not that our feelings are in a 
way stunned by the very violence of the 
catastrophe, as physical nerves are to some 
extent numbered by great blows, the human 
heart could not bear up and live under the 
trial of this war. Great must be the effect 
of all this; greater after even than during 
the war on the working of men’s minds, and 
on human nature itself; but this is not what 
I intend to urge here. I will urge only 
one point and one that is for the head 
rather than the heart. 

We are now in the fourth year of the 
war: the application of scientific knowledge 
and the inventions of science during the 
war have made it more and more terrible 
and destructive each year. The Germans 





have abrogated all previously accepted 
rules of warfare. The use of poisonous 
gas, the firing from the sea upon open un- 
defended towns, the indiscriminate bomb- 
ing of big cities from the air were all in- 
troduced into the war by Germany. It was 
long before the Allies adopted any of these 
practices even as reprisals; but the Ger- 
mans have forced a ruthless and unlimited 
application of scientific discovery to the 
destruction of human life, combatant and 
non-combatant. They have shown the 
world that now and henceforth war means 
this and nothing less than this. If there 
is to be another war in twenty or thirty 
years’ time, what will it be like? If there 
is to be concentrated preparation for more 
war, the researches of science will be de- 
voted henceforth to discovering methods by 
which the human race can be destroyed. 
These discoveries cannot be confined to one 
nation and their object of wholesale de- » 
struction will be much more completely 
achieved hereafter even than in this war. 
The Germans are not blind to this, but as 
far as I can see their rulers propose to 
avoid future wars by establishing the dom- 
ination of Germany forever. Peace can 
never be secured by the domination of one 
country securing its power and prosperity 
by the submission and disadvantage of 
others, and the German idea of a world 
peace secured by the power of German mili- 
tarism is impracticable as well as unfair and 
abhorrent to other Nations. It is as intol- 
erable and impossible in the world as des- 
potism would be here or in the United 
States. In opposition to this idea of Ger- 
many, the Allies should set forth, as Presi- 
dent Wilson has already set forth, the idea 
of a peace secured by mutual regard between 
States for the rights of each and a deter- 
mination to stamp out any attempt at war, 
as they would a plague that threatened the 
destruction of all. 


When those who accept this idea and this 
sort of peace can in word and deed speak 
for Germany, we shall be within sight of a 
good peace. 
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The establishment and maintenance of a 
League of Nations, such as President Wil- 
son has advocated, is more important and 
essential to a secure peace than any of the 
actual terms of peace that may conclude the 
war ; it will transcend them all. The best of 
them will be worth little, unless the future 
relations of States are to be on a basis that 
will prevent a recurrence of militarism in 
any State. 


“Learn by experience or suffer” is the 
rule of life. We have all of us seen indi- 
viduals becoming more and more a misery 
to themselves and others, because they can- 
not understand or will not accept this rule. 
Is it not applicable to Nations as well? And 
if so, have not Nations come to a great 
crisis in which for them the rule “Learn or 
perish” will prove inexorable? All must 
learn the lesson of this war. The United 
States and the Allies cannot save the world 
from militarism unless Germany learns the 
lesson thoroughly and completely ; and they 
will not save the world, or even themselves, 
by complete victory over Germany until 
they too have learnt and can apply the les- 
son that militarism has become the deadly 
enemy of mankind. 








WATERS AND WATER COURSES—SERV- 
IENT OWNER. 





CONKLIN v. CITY OF DES MOINES. 





(Supreme Court of Iowa. Sept. 30, 1918.) 





168 Northwestern Reporter 874. 





The dominant owner may by discharging 
surface water from his own land into a natural 
water course drain it upon the land of the 
servient owner, but he cannot gather large quan- 
tities out of the ordinary and natural course of 
drainage and discharge the same upon the 
owner of the servient estate in largely increased 
quantities, or at unusual places, etc. 





PER CURIAM. Plaintiff is the owner of a 
44-acre tract of land, located south of the 
Rock Island Railroad tracks and east of 
Thirtieth street in the city of Des Moines, 





which is used for agricultural purposes. Con- 
siderable land lying northwest thereof was 
formerly low and subject to overflow. In 1877 
or 1878 the owners of this low land, inciuding 
plaintiffs, for the purpose of draining the same, 
by joint contribution, constructed an open 
ditch from a point near the railroad, southeast 
a distance of several miles intersecting with 
Four Mile creek. In 1905, the defendant city 
constructed what is known in the evidence as 
the Seventh Ward or Fraley ditch, commencing 
and extending through some large ponds north 
of the railroad and terminating at a culvert 
on the north side thereof, immediately opposite 
the open end of the joint private ditch above 
mentioned. This ditch was of considerable 
length and crossed numerous lots in the city 
not owned by it. Originally, the ponds drained 
by the Fraley ditch covered considerable terri- 
tory and, during the rainy season, contained 
much water, which, after such quantity as 
could, in the natural course of drainage, flow 
out, gradually disappeared during the dry sea- 
son, by the process of absorption and evapora- 
tion. In 1909, the board of supervisors of Polk 
county established a drainage district, the 
boundaries of which included the plaintiff’s, 
with other, lands south and north of the rail- 
road track. The ditch constructed as a part 
of this improvement commenced at the outlet 
of the Fraley ditch, and extended southeasterly 
substantially along the line of the private ditch 
above referred to, intersecting with, and empty- 
ing into, Four Mile creek. We gather from the 
evidence that this latter ditch effectually 
drains plaintiff's and the other lands in the 
vicinity thereof. 


This action was brought to recover damages 
caused by the alleged increased quantity of 
water thrown upon plaintiff’s land by the Fra- 
ley ditch, and also the amount assessed against 
the same for her portion of the cost of the 
public drainage improvement. The court sus- 
tained defendant’s motion, made at the close 
of plaintiff’s testimony, and directed the jury 
to return a verdict in its favor. 


One of the grounds of defendant’s motion 
was that the evidence failed to show that 
the negligence or alleged wrongful act of the 
defendant in constructing the Fraley ditch was 
the proximate cause of plaintiff’s damages, or 
that she would not have suffered to the same 
extent had this ditch not been constructed. 
The evidence however, as above stated, showed 
that the ponds drained by the Fraley ditch 
covered a considerable area and, at certain 
seasons of the year, large quantities of water 
gathered therein; that while a small part of 
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this water may have ultimately passed into 
the private ditch, and may have occasionally 
overflowed a small portion of plaintiff’s land, 
yet the jury may well have found that the 
amount of water thrown thereon by the Fraley 
ditch was greatly increased, that same was 
diverted from the natural course of drainage, 
and that the value of her land, for purposes 
of cultivation, was materially impaired. 

The law is well settled in this state that 
the dominant owner may, by discharging the 
same upon his own land into a natural water 
course, drain surface water upon the land of 
the servient owner, but cannot gather large 
quantities of water out of the ordinary and 
natural course of drainage, and discharge the 
same upon the owner of the servient estate 
in largely increased quantities, or at a different 
place or in a different manner than it would 
have usually and ordinarily gone in the natural 
course of drainage to the substantial damage 
of his lands. Kaufman v. Lenker, 164 Iowa, 
689, 146 N. W. 823; Obe v. Pattat, 151 Iowa, 
723, 180 N. W. 903; Martin v. Schwertley, 155 
Iowa, 347, 186 N. W. 218, 40 L. R. A. (N. S.) 
160; Valentine v. Widman, 156 Iowa, 172, 135 
N. W. 599; Jontz v. Northup, 157 Iowa, 6, 137 
N. W. 1056; Miller v. Hester, 167 Iowa, 180, 
149 N. W. 93; Pascal v. Hynes, 170 Iowa, 121, 
152 N. W. 26; Thomas v. City, 171 Iowa, 571, 
153 N. W. 91; Cowley v. Reynolds, 178 Iowa, 
701, 160 N. W. 241; Lamb v. Stone, 178 Iowa, 
1269, 160 N. W. 907; Pascal v. Donahue, 170 
Iowa, 315, 152 N. W. 605; Durst v. Puffett, 163 
N. W. 201; Brightman v. Hetzel, 167 N. W. 
89; Pester v. Smith, 167 N. W. 580. 

Whether a largely increased quantity of 
water, diverted from its natural source, was 
gathered into the Fraley ditch and discharged 
upon plaintiff’s land in such a way ds to over- 
flow and injure the same, were questions of 
fact for the jury, and plaintiff was entitled 
to have the same submitted thereto. Abun- 
dant evidence was offered tending to show 
that, before the construction of the Fraley 
ditch, but a small part of plaintiff’s tract was 


subject to overflow, and that thereafter a large. 


portion thereof was frequently overflowed and 
rendered unfit for cultivation. 


Notre.—Acceleration of Surface Water Through 
Natural Channels—In Manteuffel v. Wetzel, 133 
Wis. 619, 114 N. W. 91, 19 L. R. A. (N. S.) 167, 
the ruling, as in the instant case, finds support. 
Very carefully, however, the court says after 
citing many Wisconsin rulings, that: “Where the 
upper proprietor does no more than collect in a 
ditch, which ditch follows the course of the usual 
flow of surface water, which formerly took the 
same course toward the land of the lower adjacent 
proprietor, and causes to pass through this ditch, 
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the surface water which formerly took the samé 
course, but spread out over the surface, presented 
no case of actionable legal wrong of which the 
lower proprietor can complain.” 

In annotation in L. R. A., N. S., at page 167, 
many cases are cited to the above proposition, 
but the cases apply the principle guardedly. 

Thus in Dayton vy. Drainage Com’rs, 128 Ill. 271, 
21 N. E. 198, it was said: “The owner of the 
higher lands has no right to open or remove 
natural barriers and let on to lower lands waters 
which would not otherwise naturally flow in the 
old direction.” 

And in North Carolina it has been said that 
an owner of higher land may hasten and inci- 
dentally increase drainage through natural depres- 
sions or drainways, and this right, though most 
frequently applied to improvement in agriculture, 
a railroad may exercise in benefitting its right of 
way. Staton v. Norfolk & C. R. Co., 111 N. C. 
278, 16 S. T. 181, 17 L. R. A. 838. And also 
for the benefit of a street railway. Whitney v. 
_ Bridge R. Co., 23 Or. 188, 31 Pac. 
472. 


And in exercising such right the owner of 
upper land may construct ditches and under- 
ground drains, but water must not be diverted 
from its natural flow. Vannest v. Fleming, 79 
Towa, 638, 44 N. W. 906, 8 L. R. A. 277, 18 Am. 
St. Rep. 387; Nieuxell v. Morgan, 149 Pa. 415, 
24 Atl. 216, 34 Am. St. Rep. 614. 


An agricultural improvement is regarded from 
such a liberal standpoint, that the owner of 
higher land may plow blind furrows thereon, 
along the course of a natural depression or 
drainway, and even open a culvert in a wall, 
notwithstanding that thereby the water is dis- 
charged in a very much greater accelerated way. 
Peck v. Goodberlett, 109 N. Y. 180, 16 N. E. 350. 

In Templeton vy. Voshlae, 72 Ind. 134, 37 Am. 
Rep. 150, such an upper proprietor cannot do 
this at will, but only where good husbandry and 
reasonable improvement of his land require an 
outlet through natural channels and he may not 
inflict unnecessary injury on the land of a lower 
proprietor. 


And the right to drain must be with prudent 
regard to the rights of a lower proprietor. Hughes 
v. Anderson, 68 Ala. 280, 44 Am. Rep. 147. 


And it has been ruled that in the interests of 
good husbandry the owner of upper land may 
drain a pond which has no natural outlet by 
building an artificial channel into a natural drain, 
but this must be done in a reasonable and careful 
manner. Aldritt v. Fleischauer, 74 Neb. 66, 103 
N. W. 1084, 70 L. R. A. 301. 


And the bed of a pond may be filled up so as 
to prevent accumulation of water, notwithstanding 
that this hastens the flow of water along its 
natural course. Lauenstein v. Lauenstein, 150 
Mich. 524, 114 N. W. 383, 121 Am. St. Rep. 635. 


The principle applied in the cases appears to 
be that when a lower proprietor takes land having 
on it natural drainways, he is bound, at least 
as long as they remain thereon; he takes notice 
that an upper proprietor has something of a 
qualified interest in his land, so that he uses 
these ways with due regard to the rights of 
the lower proprietor and not so as to bring 
upon him unnecessary injury. 
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a subject for impeachment. But when the duty 
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ITEMS OF PROFESSIONAL 
INTEREST. 





MR. TAFT’S VIEWS ON THE PRESIDENT'S 
VISIT TO EUROPE. 





Lawyers, as well as the public generally, were 
interested in former President Taft’s editorial 
in the Philadelphia Public Ledger recently. 
This editorial had to do with President Wilson’s 


visti to Europe, which Mr. Taft seems to favor, | 


on the ground of expediency. 

We were gratified to discover that Mr. Taft 
takes the same view of the legal question in- 
volved that we do in our editorial of December 
sixth. On this occasion Mr. Taft said: 


“There is no constitutional inhibition, ex- 
press or implied, to prevent the President’s 
going abroad to discharge a function clearly 
given to him by the constitution. That instru- 
ment says that he shall make treaties, by and 
with the consent of two-thirds of the senate. 
It is a Curious error to assume that the Presi- 
dent himself may not attend a conference to 
which he can send a delegate. King George 
would hardly sit in the conference because he 
hasn’t the real power to make treaties or to 
appoint a delegate. Those powers are exercised 
by the premier, Mr. Lloyd George, who will be 
in person a member of the conference. 


“It, therefore, comes down to a question of 
whether the President may not, in person, per- 
form a duty imposed upon him by law, when 
it is to be performed out of the country.- There 
is certainly no express restriction of this sort 
in the constitution and it is difficult to see why 
it should be implied. 


“The President is the commander-in-chief 
of the army and navy. If we had a military 
genius in the presidency, like Foch or Napoleon, 
is it possible that the country could not avail 
itself of his services in a critical campaign, 
even though it took him out of the United 
States? 


“When congress is not in session the Presi- 
dent can, by cable, perform all his executive 
duties from Paris. If his duty abroad is more 
important than his duty here in connection 
with a session of congress, congress may well 
wait until his return, or, if the public exigency 
requires, may invite the Vice-President to do 
these things as acting president, which the 
absence of the President on foreign duty pre- 
vents his doing. 

“Our constitution is great in its elastic char- 
acter and in its adapting itself to the changing 
and varying needs of the unseen future. No 
other executive is forbidden to leave the coun- 
try. Kings do it, premiers do it, why should 
we infer such a restriction when it is not ex- 
pressed? 


“Its expediency, of course, is a question for 
the President. Were he to abuse his discretion 
and leave the country, the people would con- 
demn it at the polls, or it might even become 


which he is to perform is of such an impor- 
tance as the present one, his decision to per- 
form it in person, the houses of congress may 
well respect.” 











~~ 


HUMOR OF THE LAW. 


Justice—I'll let you off this time, but in future 
keep away from bad company. 

Satirist—Thanks, yer honor! 
me here again! 


You'll never see 


The prisoner arrested for being drunk and dis- 
orderly had given his name as Thomas Edison. 

“Is that your real name?” asked the Judge 
next morning in court. yi 

“Well, yer honor,” replied the man, “I admit 
that I only gave it as a cover. You see I hated 
to bring dishonor and disgrace upon a respectable 
name. 


The following letter, sent out recently by a 
well known firm, was successful, for a check was 
received by return post. The firm wrote: 

“Dear Sir: You owe us an account amount- 
ing to * * which dates back about eighteen 
months. We have tried to secure payment by 
frontal attack in the form of monthly state- 
ments and field guns in the shape of letters and 
telephone messages, but without avail. We mean 
to find your vulnerable spot, and if you do not 
shell out by Wednesday we shell in by ‘Big 
Bertha’ in the form of a writ.”’—St. Louis Star. 


3rand Whitlock said in an address in Wash- 
ington : 

“My war experiences have done me good. 
They have broadened my mind. I am a writer 
rather than a politician, and we writers live too 


. restricted lives. 


“You know the story of Carlyle and his sound- 
proof room in Chelsea. 

“Carlyle had built a soundproof room for him- 
self on the top of his house. The room had no 
windows, but only a skylight for illuminating 
purposes. To an elderly visitor from Cragen- 
puttock the room was shown proudly by Carlyle, 
and the visitor said: 


“My conscience, this is fine! Here ye may 
write and study all the rest of yer life, and no- 
body be a bit the wiser!” 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
lest Pub. Co., St. Paul, Minn. 
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1. Adverse Possession — Boundary Line. 
Where adjoining land-owner,.at time that de- 
fendants erected a fence inclosing their land, 
knew that they claimed all land inclosed except 
a parcel of his land, which was included by an 
offset in fence, defendant’s holding, except as to 
parcel included by offset, would be adverse, al- 
though fence, had it been run in a straight line, 
would not mark true boundary.—Esser v. Kneup- 
per, Tex., 205 S. W. 508. 

2. Attorney and Client—Contingent Fee.— 
Where attorney released his client from contin- 
vent fee contract, mere fact that client knew 
that suit was later filed by attorney was not 
sufficient to reinstate contract.—Miller v. Barnes, 
Ky., 205 S. W. 549. 

3. Writ of Error.—Where plaintiff secures 
an attorney to prosecute his suit for compen- 
sation out of recovery had, and there is a judg- 
ment for defendant, plaintiff is under no obliga- 
tion to such attorney to bring writ of error, 
and, if satisfied, may refuse to prosecute it.— 
State v. Miller, W. Va., 96 S. E. 791. 

4. Bankruptey—Conditional Sale Agreement. 
—Where a creditor of a New Jersey bankrupt 
did not file an unrecorded conditional sale agree- 
ment until after the filing of the petition, such 
agreement was void as against the trustee in 
bankruptey, for 2 Comp. St. N. J. 1910, pp. 1561- 
1563, makes such agreements void as against 
judgment creditors not having notice, and the 
status of the trustee as a creditor holding a lien 
by legal or equitable proceedings given by Bank- 
ruptey Act, § 47a2 (Comp. St. 1916, § 9631), is 
fixed by the filing of the petition, and not adju- 
dication; this being so despite section 70a (Comp. 
St. 1916, § 9654).—In re Capital City Cap Co., 
U.S. D.C., 251 F. 664. 

5. Mutual Debts and Credits.—Bankruptcy 
Act, § 68 (Comp. St. 1916, § 9652), authorizing 
set-offs only in cases of “mutual debts or mutual 
credits,’ does not enlarge or change, but only 
recognizes, what under general law may consti- 
tute set-offs—Lehigh Valley Coal Sales Co. v. 
Maguire, U. S. Cc. C. A., 251 F. 581. 

6. Pledge.—A second pledge of crude rub- 
ber, which the owner had stored with an inde- 
pendent warehouseman, is valid as against the 
trustee in bankruptcy of the owner, the original 
pledgee and warehouseman having been notified 
of the pledge, for the owner had at least a right 
of redemption and a paper assignment of a chose 
in action, without other delivery than of itself, 
and without notice to the one in possession of 
what is transferred, passes good title against a 
trustee in bankruptcy.—In re Germantown Al- 
megum Co., U. S. D. C., 251 F. 755. 

7. Plenary Hearing.— Piano company’s 
good-faith assertion of title and right of posses- 

















sion to piano conditionally sold by it to a bank- 
rupt constituted an “adverse claim,” as distin- 
guished from a “proceeding in bankruptcy,” 
and entitled it to a plenary hearing in the bank- 
ruptcy court, but only the kind of plenary hear- 
ing that would end the situation.—Story & Clark 
Piano Co. v. Holmes, U. S. C. C. A., 251 F. 565. 


8. Principal Place of Business—Where a 
corporation did all of its business with its cus- 
tomers from Worcester, Mass., where its books 
of account were kept, held, that such was its 
“principal place of business,” under Bankruptcy 
Act July 1, 1898, § 2(1‘ being Comp. St. 1916, 
§ 9586, although the treasurer had an office in 
New York, where he kept the record books and 
stockbook, and although he notified the clerk of 
the corporation in Maine, where the corporation 
was organized, and the internal revenue collect- 
or, that the corporation had removed to New 
York.—In re Worcester Footwear Co., U. S. D. 
C., 251 F. 760. ’ 

9. Referee.—Findings of fact, made by a 
referee as special master, are not reviewable 
on exception.—In re Association Dairy Co., U. 8. 
D. C., 251 F. 749. 

10. Referee.—A referee is without author- 
ity to exclude evidence on objection.—In re Neu- 
man, U. S. D. C., 251 F. 667. 

11. Set-Off—Where raw materials were de- 
livered to the bankrupt for machine work, and 
the owner, after bankruptcy, requested a re- 
delivery and agreed to pay for the work already 
done, the owner cannot, the property having been 
redelivered under an order made pursuant to 
such request, retain the amount due, and, on as- 
certainment of its damages for nonfulfillment of 
the original contract, offset such damages 
against the sum due, but is restricted to proof of 
such damages as an ordinary creditor.—In re 
Barnes Gear Co., U. S. D. C., 251 F. 764. 

12. Beneficial Associations—Incorporation of.— 
Act April 6, 1893 (P. L. 7), providing an exclusive 
method for incorporation of societies operating 
on the supreme and subordinate lodge plan, pe- 
tition of such a beneficial association to be in- 
corporated under the general incorporation act 
(Act April 29, 1874) was properly refused.—Ap- 
plication of Pennsylvania State Camp, Patriotic 
Order of Americans, Pa., 104 A. 590. 

13. Bills and Notes—Interest.—Where maker 
and indorser of note were not bound to pay 
interest, it was not recoverable except as dam- 
ages for nonpayment of principal; and when 
plaintiff holder accepted principal from indors- 
ers in full payment, right to recover interest 
against either indorsers or maker was extin- 
guished.—Paul Revere Trust Co. v. Castle, Mass., 
120 N. E. 362. 

14. Pleading and Practice.—Allegation that 
defendant made, executed, and delivered a de- 
scribed note to the payee is not negatived by 
the mere fact that the signature in form was 
“M. L. [defendant], by N. L.’’—Placentia Nat. 
Bank vy. Landsberg, Cal. 175 P. 22. 

15. Brokers—Dual Agency.—Where, in nego- 
tiations for sale of a corporation’s property, 
which its officers were authorized to make, 
they and the customer knew that the inter- 
mediary was acting for both parties, his right 
to recover commissions of the buyer is not af- 
fected by the contract taking the form of a 
sale of all the capital stock, and one of the 
stockholders not knowing of the dual agency.— 
Eaton v. Clabaugh, U. S. C. C. A., 251 F. 575. 

16. Exclusive Contract.—Broker, having ex- 
clusive contract to sell land at a specified price 
per acre, is not entitled to commissions on sale 
by sellers at a lower price, where neither broker 
nor buyer informed sellers that buyer was 
ready, able, and willing to buy at stipulated 
price, and where broker merely informed sellers 
that buyer was interested.—Sanden & Huso v. 
Ansenhus, Iowa, 168 N. W. 801. 

17. Carriers of Goods—Receipt for Shipment. 
—Where jeweler, returning diamonds to com- 
pany which had submitted them for inspection, 
filled in receipt of express company, excepting 
rate and agent’s signature, agent inserting rate, 
signing receipt, delivering it, and receiving 
package, acceptance of receipt by jeweler made 
its provisions binding upon him.—Tribble v. 
Southern Express Co., S. C., 96 S. E. 712. 

18. Commerce—Foreign Corporation.—A for- 
eign corporation did business within the state, 
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as distinguished from interstate commerce, 
where it furnished and installed a heating plant, 
which was not so complicated that it had to be 
‘installed by the corporation; the installation 
representing 42 per cent. of the cost.—Peck- 
Williamson Heating & Ventilating Co. v. Mc- 
Knight & Merz, Tenn., 205 S. W. 419. 

19. Constitutional Law — Discrimination. — 
Tax Law, § 221b, added by Laws 1917, c. 700, 
providing for an additional tax on investments 
in certain cases, held to constitute a discrim- 
ination, and not a classification, and repugnant 
to the Constitution, in that it deprives of their 
property individuals who succeed to property 
of particular individuals who have not stamped 
their securities or paid a eraeee? tax.—In re 
Watson’s Estate, N. Y., 172 N. ¥. S. 29. 

20. Estoppel.—A person who obtains a li- 
cense and seeks to enjoy the benefits thereof 
cannot afterwards, when the license is sought 
to be revoked, question the constitutionality of 
the act Rs a it—Cofman v. Ousterhous, N. 
D., 168 N. W. 826. 

21. Impairment of Obligation.—An __ ordi- 
nance granting a franchise to a water company 
for 20 years, and agreeing to pay a yearly sum 
for fire hydrants, and also before or at the end 
‘of the term to buy the waterworks at appraised 
value, or to extend the company’s “rights and 
privileges” for 20 years, constituted, a contract, 
binding the city to either buy or, extend, which 
was protected from impairment by the federal 
Constitution.—Ashland Water Works Co. vy. City 
of Ashland, U. S. C. C. A., 251 F. 492 

22. Contraets—Public Policy.—A contract be- 
tween a corporation stockholder, suing for a 
receivership, and a majority stockholder that 
the complaint would not be filed, that the action 
would be dismissed, and that no information 
as to its commencement should be given, there- 
by preventing a prospective purchaser of the 
corporation’s property from learning the true 
facts as to its condition, was against public 

policy and unenforceable.—Id., Eggleston  v. 
Pantages, Wash., 175 Pac. 34. 

23.——W aiver. .—Where a test for ventilation 
to ascertain whether a heating plant was satis- 
factory to the property owner might have been 
made by the use of an anemometer, but was not 
made, his right to resist payment because work 
was not satisfactory was waived.—Peck-Wil- 
liamson Heating & Ventilating Co. v. McKnight 
& Merz, Tenn., 205 S. W. 419. 

24. Corporations — Foreign Corporation.—A 
foreign corporation doing business at more than 
one place in the state has the option to make a 
bona fide choice ante motam litem of any one of 
such places as its principal place of business in 
the state.—Union Tanning Co. v. Commonwealth, 
va. 96 S. E. 780. 

25. Issuance of Stock.—Where a contract 
with a corporation was invalid, under Const. Ky. 
§ 193, and Ky. St. §§ 568, 569, by reason of an 
agreement to issue stock without receiving its 
par value, the validity of the contract is not 
affected by a rejected offer to pay an additional 
amount pending litigation.—Detroit- re weer! 
Coal Co. v. Bickett Coal & Coke Co., U.S. C. 
A., 251 F. 542. 

26. Damagea—Lessening Damages. — Where 
an upper proprietor discharged hot water into a 
stream, so that it melted the ice and injured the 
property of the owner of the lower ice fields, 
held, that the owner of such fields was not 
bound, for the purpose of minimizing its dam- 
ages, to make a pontoon bridge across the open 
space in the field’ melted by the water.—San- 
dusky Portland Cement Co. v. Dixon Pure Ice 
Ce... & CG C. A; 362 FF 6. 

27. Deeds—Description of Property.—Deed, 
by following description with words, “The de- 
scription herein made is according to a plat re- 
corded, * * * ” incorporated the plat in the deed 
as a part of the a —Elizabeth City v. 
Commander, N. C., 96 S. E. 6. 

28.——Grantees.—Where vendor accepted cash 
payment on land and, at request of agent for 
both parties,,. signed deed to the grantees payin 
the consideration, which deed had been prepared 
by the agent, it was immaterial whether vendor 
knew the exact names of grantees or not, since 
she clearly intended to convey to the customers 
produced by the agent.—Gill v. McKinney, Tenn., 
205 S. W. 416. 














29. Eminent Domain—Adequate Compensa- 
tion.—The construction of a steam railroad upon 
a street or highway, the fee of which is owned 
by abutting owners, constitutes a taking of pri- 
vate property for public use which Const. art. 
1, § 17, provides cannot be done without making 
adequate compensation.—City of Orange v. Rec- 
tor, Tex., 205 S. W. 

30. Damages. —The measure of damages 
for the taking of part of a tract of land for a 
public cemetery is the difference between the 
market values of the whole tract or farm before 
and after the condemned tract was taken there- 
from; the “market value” being the actual 
price at which it might ordinarily be sold on 
the market to one desiring to purchase.—Wat- 
ters v. Platt, lowa, 168 N. W. 808. 

31. Ejection of Trespasser.— Where a cor- 
poration, having power to condemn land for 
public purposes, takes possession of land for 
such purpose without consent of owner, the cor- 
poration, although liable as a trespasser, can- 
not be ejected as ordinary trespasser and may 
retain possession.—Cayce Land Co. vy. Southern 
Ry. Co., S. C.,, 96 S. E. 725. 

32. Estoppel—Assumption of Debt.—Where 
property was conveyed to husband and wife, 
who gave notes for the balance due thereon, 
and the husband, after separation from the wife, 
induced a third person to take over the land and 
assume his obligation, the wife’s name being 
erased from the deed, the husband was estopped 
to deny the third person's title, and the latter 
would be entitled to the husband's interest in 
the land.—Gill v. McKinney, Tenn., 205 S. W. 
416. 

33. Evidence.—Where buyer is garnished 
by creditors of seller, its answer, recognizing 
merely its indebtedness on the sales contract, 
does not estop it from asserting title, as against 
seller’s trustee, to lumber, claiming title had 
passed.—Ellis & Myers Lumber Co. y. Hubbard, 
Va., 96 S. E. 754. 

34. Executors and Administrators—Continu- 
ing Business of Deceased.—Where personal rep- 
resentative of deceased, a liquor dealer, contin- 
ues deceased’s business without obtaining a 
transfer of the business, the continuing sale is 
a violation of law, by which no claim to reim- 
bursement is acquired, if loss results therefrom. 
—In re Moran’s Estate, Pa., 104 A. 585 

35. Fixtures—Machinery.— Where land on 
which gins stood was sold, and deed of trust 
given, and company with notice of deed sold 
machinery for gins, chattel mortgage to secure 
price stipulating it should remain personalty, as 
against vendor of gins, seeking to foreclose deed 
of trust, machinery became part of realty, and 
deed could be foreclosed on it.—Murray Co. v. 
Jacksboro Oil & Milling Co., Tex., 205 S. W. 517. 

36. Frauds, Statute of—Executed Contract. 
—If a bill of sale was delivered to plaintiff as 
a present conveyance, with actual or construc- 
tive possession, and he in turn conveyed land 
to defendant, the contract was fully exeeuted, 
and the statute of frauds would not apply.— 
Poplin _v. Brown, Mo., 205 S. W. 411. 

37. Fraudulent Conveyances — Attachment.— 
Where person settled his property in irrevocable 
trust for his own use for life, reserving power 
to devise by will, and that his wife and children 
should take if he did not exercise such power, 
property is subject to attachment by creditor 
of settlor.—Benedict v. Benedict, Pa., 104 A. 581. 

38. Proportionate Payment.—One who has 
recovered judgment against an insolvent for 
money borrowed and used to pay corporate 
debts, to the betterment of stock belonging to 
the insolvent’s wife as well as to the insolvent, 
is entitled to subject her shares to the payment 
4 a Co. gg oa 7 part of the judgment.—Starr 

. Penfield, Mo., 205 S. 4 

Y* 39. Husband and Wife—Ratification. —Where 
wife, with knowledge that the husband had act- 
ed for her in two instances of extension of tim- 
ber contract, failed to repudiate his action for 
one year in one instance, and two years in the 
other, she ratified his acts.—-Bethea v. Beaufort 
County Lumber Co., S. C., 96 S. E. 717. 

40. Injunctions—Boycott. —A boycott by a 
labor union invades the constitutional rights 
of the employer to conduct his business on terms 
of equality with others, and is illegal, even 
though the ultimate object is the welfare of 
the union members rather than injury to the 
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employer.—Webb v._Cooks, Waiters 
resses’ Union, No. 748, Tex., 205 S. W. 

41. Equity _—Merchant's covenant not to 
sell or permit to be sold on its premises during 
contract term any other patterns, and not to sell 
specified patterns except at label prices, being 
auxiliary to performance of agreements which 
could not be specifically enforced, could not be 
enforced by injunction until such relief was 
shown to be clearly necessary to prevent sub- 
stantial injustice, in absence of adequate 
remedy at law.—Standard Fashion Co. v. Ma- 
grane Houston Co., Mass., 251 F. 559. 

42. Mandatory.— Where fire limits ordi- 
nance of towr reserved to council discretion 
to determine whether violative building should 
be torn down, plaintiffs, dependent for standing 
in court on the ordinance, cannot call upon 
equity to exercise by mandatory injunction such 
discretion, reserved to the council, against de- 
fendant’s violative wall.—Landon vy. Kwass, Va., 
96 S. E. 764. 

43. Innkeepers — License. — Young Men's 
Christian Association, operating restaurant in 
its building, containing some 99-odd sleeping 
rooms, for accommodation of members and 
others, who may apply, is exempt from payment 
of restaurant license tax required by Ky. St. § 
4224; the operation of the restaurant being 
in furtherance of the purpose for which the 
association was organized, and the association 
being exempt from taxation under Const. § 170, 
exempting from taxation “institutions of purely 
public charity.’—Corbin Young Men's Christian 
Ass’n v. Commonwealth, Ky., 205 S. W. 388. 

44. Insuranece—Possession of Premises.—<Af- 
ter the contract for exchange of properties, 
which the insured could not enforce, and by 
which the other party was not bound, the in- 
sured might recover for a loss under a fire 
insurance policy, though the other party had 
possession, and had paid as much as one-fifth of 
the agreed price.—Aetna Ins. Co. v. Aston, Va., 
96 S. E. 772. 

45. Intoxieating Liquors—Liquor Selling by 
Club.—Where members of local Order of Moose 
in no-license territory, desiring liquor, notified 
steward who ordered from wholesaler, liquor 
being shipped to and charged to club, and upon 
arrival distributed among members and kept 
either in locker used in common or in refrig- 
erator indiscriminately until served by steward, 
the club, and its chairman of house committee 
and steward as its agents, were acting in viola- 
tion of Wylie Local Option Act, § 14, prohibiting 
keeping, ete., of place within no-license terri- 
tory where alcoholic liquor is sold, served, or 
distributed.—People v. Tinney, Cal., 175 P. 17. 

46. Landlord and Tenant—Condemnation Pro- 
ceedings.—A lessor is not bound to protect the 
lessee against condemnation proceedings, and, 
if part of the premises are taken thereunder, the 
tenant is nevertheless liable for the rent for the 


and Wait- 
465. 














remainder not taken.—Schmid v. Thorsen, Ore., 
175 P: 74. 
47. Estoppel.—Where landlord’s agent. af- 


ter tenant’s sale of his restaurant business and 
personalty in the premises, received rent pay- 
ments from the buyer and called on him for 
further payment, the landlord did not thereby 
necessarily accept the gouyer — a tenantesJ?an- 
taze v. Farmer, Tex., 205 S. 521. 

48. U winerisiting.—-Wheee “lease made to 
three partners provides for forfeiture on assign- 
ment or underletting, and one lessee dies, and 
surviving lessees purchase his interest from his 
executors, covenant against assignment or un- 
derletting is not broken.—Swartz vy. Bixler, Pa., 
104 A. 591, 

49. Libel and Slander—Libel Per Se.—Act of 
seller of ciothes on installment in placing yel- 
low cards, headed “Please take notice,” in front 
door and in windows of buyer’s residence, and 
on a stick driven near a sidewalk, stating that 
their collector had called and would not further 
annoy buyer, if she would pay the balance, tend- 
ed to disgrace her in public estimation, and was 
libelous per se.—Thompson v. Adelberg & Ber- 
man, Ky., 205 S. W. 558. 

50. Logs and Logging—Reservation in Deed. 
—Deed conveying land, “except any timber and 
coal upon said land that -the party of the first 
part may want to use during his lifetime,” ex- 
cept only such timber as grantor might want for 
personal use during life, not such as he might 








desire - sell to others.—Bates v. Gayheart, Ky., 
205 S. 559. 

61. Secataeneni—- Minietarial Duty. — Where 
county clerk, required by Code 1904, § 137, to 
“immediately make out” a certificate of elec- | 
tion as mayor of a town and to deliver it to him 
on his request, failed to do so without good 
reason, mandamus will lie to compel him to issue 
and deliver the certificate—Gregory vy. Hubard, 
Va., 96 S. E. 775 

52. Master and Servant—Course of Employ- 
ment.—Chauffeur may be presumed prima facie 
to have been acting in course of his employment, 
where it appears, not only that master was 
owner of automobile, but also that car was being 
used as it was normally used in connection 
with master’s business.—Frank v. Wright, 
Tenn., 205 S. W. 434. 

53. Illiterate Employee.—Where an illiter- 
ate foreign laborer, without knowledge of meth- 
ods of quarrying, was injured by an explosion 
while tamping a loaded hole with an iron bar, 
that being the only implement furnished to him, 
the master was liable, though he did not supply 
the particular bar, it having been the practice 
in the quarry to use iron bars for that purpose. 
—De Nardo v. Stephens-Jackson Co., Pa., 104 A. 


54. Respondeat Superior.—The owner of a 
car is not relieved of responsibility because he is 
not personally at the wheel, where another is 
driving with his permission, especially where 
the owner tacitly assents to the manner in which 
the car is driven.—Bell v. Jacobs, Pa., 104 A. 587. 

55. Workmen’s Compensation Act.—Serv- 
ant in general employment of ice company in- 
jured at work in yard of coal company to which 
ice company let horses, wagon, and servant as 
driver, latter taking his orders from coal com- 
pany, wasein employment of coal company, and 
his remedy under Compensation Act was against 
its insurer.—Scribner’s Case, Mass., 120 N. E. 
350. 

56. Workmen’s Compensation Act.—An em- 
ployer dealing in domestic fruit and vegetables, 
not involving storage, except as incidental there- 
to, at a place having a sign reading “Wholesale 
Vegetable and Fruit Market,” was not within 
Ww orkmen’s Compensation Law (Consol. Laws, 
ec. 67) § 2, group 29, as amended by Laws 1916, 
c. 622, defining as a hazardous employment 

“storage of all kinds and storage for hire.”— 
Dugan v. Harry J. McArdle, Inc., N. Y., 172 
N. Y. S. 27. 

57. Mortgages—Redemption.—Where a mort- 
gage was foreclosed, and the property purchased 
at the foreclosure sale for mortgagor’s benefit, 
under an oral agreement that mortgagor might 
redeem within reasonable time at price bid and 
10 per cent. profit, together with an attorney’s 
fee, or that the property might be resold, the 
balance, after deducting price bid, the profit, 
and the fee, to be paid over to mortgagor, the 
transaction constituted a mortgage and not a 
sale with liberty of repurchase,.—Taylor vy. Elgin, 
Tenn., 205 S. W. 428. 

58. Municipal Corporations—Breach of Con- 
tract.—A_ provision, in a bond for performance 
of a construction contract, that the contractor 
shall pay all expenses that the village and its 
engineer may be put to by failure to complete 
on time, does not create liability for engineer- 
ing services prior to the breach of the contract. 
—Village of Council v. United States Fidelity 
& Guaranty Co., Idaho, 175 P. 4 

59. Negligence.—Where a city has author- 
ity by statute to do a particular thing through 
its officers, it is not liable to a citizen for con- 
sequences that follow the doing, in the absence 
of negligence.—Lessenger v. City of Harlan, 
Towa, 168 N. W. 803. 

60 Use of Street.—City is not required 
to open all its streets for public travel, and its 
liability for injuries to pedestrian does not at- 
tach as to street neither accepted, opened, nor 
improved; but, if city permits use of street as 
such, though without improving it, it is liable. 
—City of Roanoke v. Sartini, Va., 96 S. E. 763. 

61. Negligence—Intoxication.—j If deceased, 
with others, had engaged in a drinking bout, 
and all had become intoxicated, each was as 
much responsible for the driving of the car by a 
drunken person as was the driver, and none 
could recover for injuries caused by negligent 
driving, under Highway Law, § 290, as amended 





























a Sn ER ES MOT a OSS 


ise 


it ee eS 


; 
4 
1 
¥ 
i 
| 
} 
if 
i 
; 


a 


SI fs 2 EN ed A SE 





434 _ CENTRAL LAW JOURNAL 





No. 24 








by Laws 1910, c. 374; it being a misdemeanor 
for an intoxicated person to drive an automobile 
on a public highway.—Kinnie v. Town of Mor- 
ristown, N. Y., 172 N. Y. 8S. 21. 

62. Proximate Cause.—Even if negligence 
is shown, it cannot be deemed the proximate 
cause of loss or damage, if an independent il- 
legal act of a third party intervenes to cause 
the loss——The Lusitania, U. S. D. C., 251 F. 
715. : 
63. Partnership—Liquidation—A liquidating 
partner of a firm dissolved by the death of a 
partner cannot make a firm note, whether it be 
a new contract or a renewal of a pre-existing 
firm indebtedness; a rule applicable only when 
not differing from the law of the place where the 
partnership business is done and note given.— 
Wood v. Todd, U. S. C. C. A., 261 F. 

64. Physicians and Surgeons—Negligence.— 
That an operation for cataract and for removal 
of plaintiff's. right eye was unsuccessful, and 
that vision of left eye was lost, was not ‘alone 
sufficient to establish the operator's negligence, 
as a surgeon cannot insure recovery, in view 
of the fact that, with due care, loss of sight 
results in a percentage of cases in operations 
for cataract depending largely on patient’s con- 
dition.—Curran v. Holt, Me., 104 A. 579. 

65. Principal and Agent—Agency.—Where 
purchaser of land at sale under power of sale 
in deed of trust buys the land pursuant to an 
agreement with mortgagor’s husband whereby, 
in making purchase, he is to act for latter and 
is to be repaid indebtedness, purchaser is bound 
by such agreement, aheus he did not know 
husband was acting in behalf of his wife.—Wil- 
liam v. Honeycutt, N. C., 96 S. E. 730. 

66. Burden of Proof.—Iin an action for the 
value of a carload of lumber, defendant, setting 
up counterclaims on the ground its sale of 
lumber to a corporation was a sale to its offi- 
cers and stockholders, including plaintiffs, and 
that as undisclosed principals they were liable 
for the corporation's default in payment, had 
the burden of proof.—Luedinghaus v. Dant & 
Russell, Ore., 175 P. 75 


67. Railroads—Breach of Contract.— Pur- 
chaser of the property of a railroad in suit to 
foreclose a particular mortgage is not liable to 
third person for alleged breach of contract by 
the mortgagor or prior owner, unless by a de- 
cree of saie and confirmation and deed such 
purchaser has assumed such liability.—Brown v. 
Western Maryland Ry. Co., W. Va., 96 S. E. 799. 


68. Negligence.—The fact that persons in- 
jured in a collision at a crossing were in an 
automobile does not change the rule of ordi- 
nary care for their own safety at the time of 
the accident, but is a circumstance for con- 
sideration in determining the standard of care 
which must govern them and the degree of care 
they must exercise.—Hurt v. Yazoo & Vv. 
R. Co., Tenn., 205 S. W. 437. 


69. Reeceivers—Earnings of Receivership— 
Debts incurred by a railroad receiver and claims 
for materials and supplies for operation fur- 
nished within six months prior to his appoint- 
ment are payable out of the earnings of the 
receivership, or even in a proper case from the 
corpus of the company’s property, in prefer- 
ence to mortgages foreclosed.—New York Trust 
bi Detroit, T. & I. Ry. Co., U. S.C. C. A., 251 


70. Possession by.—Where the federal Dis- 
trict Court, through its receivers, was in com- 
plete possession of all of the property of a 
railroad company against which a creditors’ 
bill had been filed, that court, after having 
granted permission to a party to sue in the state 
court, may, it appearing that such litigation 
would not be for the benefit of the res, which 
was in the possession of the federal court, re- 
voke the permission; there being no question 
of comity. —Investment Registry v. Chicago & 
M. Electric R. Co., U. S. C. C. A., 251 F. 510. 


71. Reformation of Instruments—Document- 
ary Evidence—Where father-in-law executed 
deed to his daughter-in-law for expressed con- 
sideration, and in action to recover the consid- 
eration expressed grantee alleged that transfer 

















was a gift, the writings must prevail, unless 
the jury was clearly satisfied beyond any rea- 
sonable doubt that defendant’s statement of the 
transaction was true.—Quinter v. Quinter, Pa., 
104 A. 580. 


72. Sales—Conditional Sale.—In replevin for 
an automobile, plaintiff’s title being based upon 
a bill of sale signed by defendant, the question 
of the actual or constructive delivery of the 
property covered by the bill of sale at the time 
of the manual delivery of bill of sale by de- 
fendant to plaintiff, while not vital, had a 
bearing on the issue whether delivery of bill 
was conditional. — Heidenheimer, Strassburger 
> Wg v. Alexander & Baird, Tex., 205 S. W. 
458. 





73. Express Warranty.—The description 
of millet seed contracted to be sold as “good, 
merchantable seed” is not properly an “express 
warranty,” which is collateral to the contract, 
while a description of the quality of the 
goods is regarded as a part of the contract 
itself.—Ferguson v. Johnson, Tex., 205 S. W. 512. 


74. Modifying Contract.—Where plaintiff 
purchased defendant’s accumulation of steel 
scrap, approximately 8,200 tons, and mailed an 
order in usual form, which called for the exact 
amount of 8,200 tons, plaintiff's mistake in as- 
suming that the agreement called for an exact 
tonnage was one of law, and, not being dis- 
closed to defendant, did not modify the written 
terms of the original contract.—Upson Nut Co. 
v. American Shipbuilding Co. U. S. D. C., 251 
F. 707 


75. Non-Performance.—Where seller made 
unconditional agreement to seli specified amount 
of corn of certain grade, expecting to procure 
the corn from certain growers, the impossibility 
of obtaining the corn from such source will not 
excuse non-performance.—Nelligan y. Knutsen, 
Cal., 175 P. 18. 


76. Street Railroads—Contributory Negli- 
gence.—Plaintiff’s intestate, a guest of the 
driver of an automobile, was guilty of contrib- 
utory negligence, barring recovery for injuries 
received in a collision of the automobile with a 
street car at a crossing, where he paid no at- 
tention to the surroundings, although the street 
car was plainly visible, and neither the intes- 
tate, the driver nor the motorman saw the dan- 
ger until it was too late to avert the collision.— 
Laudenberger vy. Easton Transit Co., Pa., 104 
A. 588. 


77. YVYelegraphs and Telephones—Public Serv- 
ice Commission.—Under Page & A. Gen. Code, 
§ 614—23, the public utilities commission, in 
fixing reasonable rates for a telegraph and tele- 








‘phone company, must have due regard to the 


value of all the property used, excluding the 
value of any franchise in excess of the amount 
actually paid therefor, and exclusive of any 
value by reason of monopoly, and as to neces- 
sity of reservations for surplus, depreciation, 
and contingencies.—Lima Telephone & Tele- 
graph Co. v. Public Utilities Commission of Ohio, 
Ohio, 120 N. E. 330. 


78. Truasts—Constructive Trust.—There was 
no fraud against devisees, giving rise to a con- 
structive trust, from the fact that, in the dis- 


tribution of the estate, under a compromise. 


agreement, under which there was decreed to 
an attorney, who had previously represented 
heirs given nothing by the will, the residue, 
known or hereafter known, sueh attorney failed 
to disclose his knowledge, acquired from papers 
in the executor’s possession, of lands belonging 
to the estate, but not listed—Heydenfeldt v. 
Osmont, Cal., 175 P. 1. 


79. Due Process of Law.-—Where corporate 
stockholders agreed for development of mining 
property of company and division of stock in 
certain proportions, complainant stockholder’s 
portion of capital stock was impressed with 
trust in his favor, in accordance with contract, 
and was not liable, either at law or in equity, 
without his consent to be taken and sold to 
other persons, save by due process of law.— 
Beltz v. Great Western Lead Mfg. Co., U. S. 
D. C., 251 F. 696. 
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